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Thisappeal involvesasuit to recover money advanced by aconstruction lender to abuilding supply
company to pay for building supplies which the bank mistakenly thought had been delivered to the
bank’s debtor. Plaintiff, Farmers & Merchants Bank (Bank) sued defendant, Midway Supply
Company, Inc., (Midway) to recover the sums advanced after Midway failed to deliver the supplies
and applied the advanced funds to pay other accounts of the Bank’ sdebtor. From the judgment of
the Circuit Court awarding judgment to Bank for the advanced fundsless certain credit, Midway has
appealed.

Tenn. R. App. P 3; Appeal as of Right; Judgment of the Circuit Court is Affirmed and
Remanded

CRrRAWFORD, P.J., W.S,, delivered the opinion of the court, in which FARMER, J., and LILLARD, J.,
joined.

Jerry W. Hamlin, Ashland City, Tennessee, for the appellant Farmers & Merchants Bank

Marks, Shell & Maness; Roger A. Maness, Clarksville, Tennessee, forthe appellee, Midway Supply
Co., Inc.

OPINION

The defendant, Midway Supply Company, Inc., appeals the decision of the tria court
awarding a judgment to the plaintiff, Farmers & Merchants Bank.

Bank’s complaint, filed November 5, 1997, alleges tha Bank made a construction loan to
Bobby Wall for construction of a house on Lot 17, Riverplace and had a contemporaneous
agreement to pay the invoice amount of the building materials directly tothe supplier. Bank avers
that Midway generated invoice #52523, for building supplies in the amount of $20,055.77 and
designatedfor Lot 17, Riverplace. Attachedtothecomplaintisacopy of theinvoice marked Exhibit
A. Thecomplaint alegesthat Midway’sissuance of an invoicefor materialsdelivered to Lot 17,



Riverplace, and thereafter failingto ship the materialsto that lot, while crediting the Bank’ sadvance
to other outstanding accounts, constitutesthe tort of intentional and/or negligent misrepresentation
and/or promissory fraud, and as adirect and proximate result, Bank has suffered damagesin excess
of $20,055.77.

Midway’ sanswer deniesthat any agreement associated with the construction loan to Bobby
Wall is binding on Midway. Midway aversthat it took no action to cause Bank to rely on invoice
# 52523 in issuing a check in the amount of $20,055.77 to Midway.

A nonjury trial was held on March 26, 1999. Sammy Stuard, president and chief operating
officer of Farmers and Merchants Bank, testified that the Bank had a lending relationship with
Bobby Wall, extending over anumber of years, including both commercial and residential projects.
In April of 1997, Bank received arequest from Mr. Wall for a$20,000.00 draw against Lot 17. Mr.
Stuard testified that he informed Mr. Wall that the only way that Bank would advance the funds
wouldbeif Bank had aninvoiceand could directly pay thesupplier. Mr. Stuard required theinvoice
because at the time that Mr. Wall requested the $20,000.00 draw, the Bank had already advanced
Mr. Wall about $88,000.00 on Lot 17, and there was only afoundation built on the property. Mr.
Stuard informed Ms. L eg, thelending officer who maintained construction loans, of the requirement
for aninvoiceon Mr. Wall’sloan. Mr. Stuard testified that Bank sent Midway a check in the exact
amount of theinvoiceand listed on the check that it wasfor Lot 17, Riverplace. Mr. Stuard testified
that Midway called Bank after receiving the check to inquire into why the check was sent. In
responseBank sent by facsimileacopy of theinvoice. About threemonthsafter Bank sent the check
to Midway, Mr. Stuard became aware that the materials had not been delivered, and upon
guestioning Bobby Wall was told that there was a possibility that Mr. Wall had been cut off at
Midway, and that the money was applied to another oneof Mr. Wall’ saccounts. Mr. Stuard testified
that he was aware that Mr. Wall filed bankruptcy and that there was a foreclosure of Lot 17.

Sally Lee, testified on behalf of Bank that she was the officer that handled the loan on Lot
17. Ms. Leetestified that Bank received an invoice by facsmile dated April 4, 1997, for material
for Lot 17 with account number WAQO9. The invoice was entered into evidence as Exhibit No. 1.
Upon receiving the invoice she was instructed by Mr. Stuard to cut a check in the amount of the
invoicepayableto Midway. Shemailed directly to Midway the Bank check No. 336339, dated April
29, 1997, payable to Midway Supply Company in the amount of $20,055.77, for account WA0Q9,
designated for Lot 17, Riverplace, and showing Bobby Wall asremitter. Thecheck wasentered as
Exhibit No. 2. Upon receiving the check, the bookkeeper at Midway called Ms. Leeandinformed
her that Midway did not have an account set up for that address and requested a copy of theinvoice,
which Ms. Lee sent by facsimile. Ms. Lee had no further communication with the bookkeeper.

Doug Miller, an in-house salesman for Midway, testified that he created the invoice for Lot
17, Riverplace, including all the materials that were to be sent there at the request of Bobby Wall
by converting aquote previously created on that property. Mr. Miller testified that about July 17,
1997, Bobby Wall called him and instructed that the materials on thisinvoice be shipped to Lot 17.
Mr. Miller called the truss manufacturer and requested that they send the trusses directly to the
property. Mr. Miller testified that he then requested that the yard foreman at Midway collect therest
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of the materials on the invoice and deliver them to Lot 17. Mr. Miller then went on vacation,
returned in early August, and discovered that the commission from this sale had not been included
in hispay. Theyard foreman informed Miller that the order had not been shipped at the direction
of Mr Reigle, owner of Midway, who had decided to cut off suppliesto Bobby Wall, due to the
amount of money he owed Midway. Mr. Miller testified that to his knowledge, nothing but the
trusses were shipped to Lot 17, Riverplace.

At trial Claire Barnes, bookkeeper at Midway, explained that in Midway’s bookkeeping
system each location had its own account so that paymentswould be applied to the correct job. Ms.
Barnestestified at her deposition that she received the check from Bank between April 29 and May
1, 1997, and that she wrote on the check account number WAO0Q9, which indicated Lot 17,
Riverplace should receive the funds. However at trial she did not recall making that notation on the
check. Ms. Barnestestified that some of the fundswere applied to Lot 17, but that there werefunds
left after paying off that account, which were applied to Wall’ s oldest accounts, according to Mr.
Reigle sinstructions. At some point Sally Lee called her from the Bank and told her that she had
applied the funds incorrectly.

Mr. Reigle, owner of Midway, testified on behalf of Midway. He described Mr. Wall’s
account with Midway as“iffy”, and stated that sometimes Mr. Wall ran too far in debt for Midway
to extend him credit. Consequently Mr. Wall would become a cash basis only customer.  Mr.
Reigletestified that Mr. Wall did not mention Farmersand Merchants Bank at thetimethat he made
thisorder, whichwasdesignated for later delivery. Mr. Reigle stated that he had aconversation with
Mr. Wall and told him that they were going to apply this check to his oldest outstanding account,
which they did, and that he did not hear from the Bank for three or four months. Mr. Reigletestified
that on April 25, 1997, Mr. Wall cancelled the April 4, 1997 invoice for materialsto be sent to Lot
17, Riverplace, and a credit memo wasissued. The cancellation was made before the check was
received from the Bank, and had the Bank called Mr. Ragle before issuing the check, they would
have become aware of the cancellation. Mr. Reigle testified that Mr. Wall tried to place the same
order for Lot 17 in July, at the time the trusses were ordered, however the rest of the order was not
filled by Midway because Mr. Wall was on a cash only basis by July.

At the conclusion of the proof, the trial court found that the proof was really not in dispute
and stated:

The testimony of Mr. Reigle that this order was canceled by
credit memo on the 25" of April, yet the check wasnot received until
the 29" or so, if that set of circumstancesistrue, and | take it to be
true, when that check was received and on the check is designated
Bobby Wall, Lot 17, Riverplace, it is abundantly clear to everyone
involved in thisproposition, not only to the bank but to everyone at
Midway, they know what that means. They knew what it meant.
They knew that thiswas money designated for supplies dealing with
Lot 17, Riverplace.



* * * * * *

So when the check got there, the order for Lot 17 had been
cancelled, and Midway applied those funds to the oldest accounts,
that should not have been done. It was not proper under the
circumstances. | don’t think there's anything intended to be wrong.
There' s just everybody in business trying to do the best they could
with a person that owed them alot of money and likely not to pay.
But at that time when the check was received, the bank knew what it
was for. Midway knew what it was for, but it was not credited to
that. The bank understood that they had issued a check to purchase
materialsfor a specific job. And as| said, I'm certain that Midway
understood that.

* * * * * *

[Itisabundantly clear to methat when Midway failed totell the bank
that the order had been canceled and yet took themoney, that should
not have been done and, under the facts and law, the Plaintiff is
entitled to averdict of $20,000.00, $20,055.77 lessthe billed amount
of the trusgfes)].

A judgment in the amount of $16,898.93 was entered on April 15, 1999, in favor of the Bank.
Midway appeals and present three issues for review as stated in their brief:
1. Did the Court err in entering judgment in behalf of the original
Plaintiffs without a showing of “fraudulent or negligent

misrepresentation” ?

2. Wasthe Plaintiff/Appellee Bank guilty of contributory
negligence which would reduce their recovery or bar their recovery?

3. Did the Court err in determining that the transmitting Bank was
infact the owner of certain fundstransferred by cashier’ schedk tothe
Appellant?

We perceive the deermative issue to be whether the court erred in entering a judgment in
favor of the Bank.

Sincethiscasewastried by the court sitting without ajury, we review the case de novo upon
the record with a presumption of correctness of the findings of fact by the trial court. Unless the

evidence preponderatesagainst the findings, we must affirm absent error of law.  Tenn. R. App. P.
13(d).

In Midway’s first issue, it asserts that the court erred because there was no showing of
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fraudulent or negligent misrepresentation. We must disagree. Thetrial court found that Midway
received Bank’ s check with full knowledge that the supply order had been unilaterally cancelled by
Midway and that no delivery would bemade. When the check wasreceived, Midway failed tonotify
Bank of this development and retained the check for payment on Wall’ s other accounts. Midway
knew that Bank was advancing the money strictly for purposes of Lot 17. The nondisclosure of the
unilateral cancellation of the order on the part of Midway constituted a misrepresentation of fact.
See Justice v. Anderson County, 955 SW.2d 613 (Tenn. Ct. App. 1997). Therecord reveals that
the money in controversy was paid by Bank under the mistaken belief that supplies had been or
would be delivered to Lot 17, and Midway knew Bank was acting under this mistaken belief. The
evidence does nat preponderate against the trial court’ s finding in thisrespect.

In cases arising from mistake, mistakeis defined by Gibson’s Suitsin Chancery § 986 (5th
ed. 1956) as:
[A]n act which would not have been done, or an omission which
would not have occurred, but from ignorance, forgetfulness,
Inadvertence, mental incompetence, surprise, misplaced confidence,
or imposition, it must be mutual or fraudulent.

The following mistakes of law and fact will be relieved
against: ...11, Where money is paid by mistake;....

Inall casesof mistakeinwritteninstruments Courts of Equity
will interfere only between the original parties, or those claiming
under them in privity — such as personal representatives, heirs,
devisees, |egatees, assignees, judgment creditors or purchasersfrom
any of them with notice of the facts.

Gibson's Suits in Chancery § 986 (5™ ed. 1956).

Mistake exists, in alegal sense, where a person acting upon some
erroneous conviction, either of law or of fact, executes some
instrument, or does someact, or omits to do some act, which, but for
that erroneous conviction, he would not have executed, done or
omitted. Hayne's Outlines of Equity 132; Pom. Eq. Jur., 8 839....
Mistakes to be remediable in Equity must cause a loss to the party
complaining whichtheother party ought not inreason and conscience
to take advantage of.

Id. at n.3.
In Neal v. Read, 66 Tenn. 333 (1874) the Court said:

“A court of equity has the jurisdiction to grant relief
where an act is done or a contract made, under a
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mistake or ignorance of amaterial fact, by theparties
doing the act or making the contract. 1 Story Eq., sec.
140-1-2-3.

““Money paid under a mistake of fact is recoverable
both at law and in equity, unless it be clear that a
party making the payment intended to waive all
inquiry into the facts. It is not enough that he may
have had the means of learning the truth, if he had
chosen to make inquiry, the only limitation is that he
must not waive al inquiry.” Kerr on Fraud and
Mistake, 415; Peck’s R., 1, 17, appendix; 2 Yer.,
399.”

Id. at 338; see alsolnre: Ruddv. Bank of Troy, 28 B.R. 591 (1983).

TheMiddle Section of the Tennessee Court of Appeal spoke of an actionfor money had and
receivedin Shelter Insurnace Companiesv. Hann, 921 S.W. 2d 194 (Tenn. Ct. App. 1995). Inthat
casethe insurer sought recovery of an overpayment to aninsured in a settlement claim where there
was amistake by both parties' counsel regarding the settlement amount . On appeal the Court held
that where a party to a settlement mistakenly pays more that the amount agreed to, heis entitled to
recover the overpayment amount. 1d. at 202. (Citing 15A C.J.S. Compromise and Settlement § 44,
p. 273; Snyder v. Johnson, Tex. Civ. App. 1953, 256 S.W.2d 898). In so holding the Shelter Court
stated “[s]uch arecovery isfor ‘money had and received’ rather than ‘unjust enrichment.” 1d.

In Steelman v. Ford Motor Credit Co., 911 SW. 2d 720, (Tenn. Ct. App. 1995) this Court
reviewed thetrial court’ sdecisionfor adirected verdct infavor of thedefendant, Ford Motor Credit
Co., from which Steelman appealed. Steelman had filed suit alleging breach of contract, and in the
aternative, relied on the theory of promissory estoppel. 1d. at 721. The factsof the case involve
an alleged agreement by Ford Motor Credit Co. to reinstate financing to an automohile dealership
in exchange for payments made by Steelman, as a buyer in interest. The Steelman Court
recognized:

It is well settled in Tennessee that money paid upon
consideration that subsequently fails may berecovered. See Walker
v. Walker, 3 Tenn. Civ. App. 670, 686 (1913). An action for money
had and received is based upon an implied assumpsit. It isproperly
cognizable in a court of law and may be maintained where one
receives money or its equivalent under such circumstances that in
equity and good conscience he ought not to retain and in justice and
fairness it belongs to another. Interstate Life & Accident Co. v.
Cook,19 Tenn. App. 290, 86 S.W.2d 887, 891 (1935).

Id. at 724. On apped the Steelman Court remanded the case for the jury to resolve whether
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defendant Ford Motor Credit Co. agreed to reinstate the floor-plan financing in exchange for
Steelman’ s payment, as there was disputed testimony on the matter. I d.

In the instant case, the record reveal s that Midway accepted the check from the Bank, who
sent funds believing they would be applied to the purchase of suppliesfor Lot 17. The Bank would
not have sent the funds, but for the Midway invoice supplied to them by Mr. Wall. The record
further indicates that Midway accepted the funds and after clarification from the Bank, Midway’s
bookkeeper designated the check to be applied to Lot 17.

The payment by the Bank and the receipt by Midway indicates amistaken understanding of
the ultimate use of these funds influenced by Midway’ sfailure to inform Bankof the non-delivery.
As such, the payment is recoverable under an action for money had and received.

Therefore we find that the evidence does not preponderate against the trial court’s finding
that the Bank is entitled to ajudgment in the amount of $20,055.77 lessthe cost of thetrusses. The
judgment is affirmed and the case is remanded to the trial court for such other proceedings as may
benecessary. Costsof the appeal are assessed against the appellant, Midway Supply Company, Inc.



